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Uncertain times for the UK

Shiv Mahalingham of
Duff & Phelps
provides a roundup of
the key changes to the
UK transfer pricing
landscape in recent
months.

In recent months, there have been some important changes to the UK
transfer pricing governance process: 

1) Revised HMRC inspector guidance confirming that where a transfer
pricing issue is neither suitable for an advance pricing agreement
(APA), nor does it warrant an enquiry, Inspectors should not engage
with the customer in discussions on that issue.

2) Revised APA statement of practice confirming the preference for mul-
tilateral APAs in most situations. 
Initial experience of this revised process has shown that it is hampering

the ability for businesses operating in the UK to obtain transfer pricing
certainty and that it is leading to escalating transfer pricing compliance
costs – particularly at year-end audit sign-off. 

In examining the above changes and the impact on UK businesses, it
is worthwhile revisiting some of the external factors that have brought
about the changes:
•  The European Commission has challenged several transactions in

which ‘aid’ may have been granted (by a tax administration or min-
istry of finance) in a member state. Many of these challenges examine
whether transfer pricing policy is in line with arm’s-length standards.
These challenges and the subsequent negative press surrounding them
have created a preference amongst Tax Administrations to move away
from unilateral advance pricing agreements (that may be subject to
challenge) and toward multilateral agreements in which all relevant
tax administrations reach an agreement on transfer pricing.

•  Media pressure accusing tax administrations of ‘sweetheart deals’ with
business (reference Google agreeing to pay £130 million ($158 mil-
lion) in back tax to HMRC in January 2016 for the 10 years to 2015,
saying this was “full tax due in law”) has also created a preference to
rein in any practices that may be construed to be informal deals as
opposed to statutory rulings.

•  Commitment to transparency and exchange information with treaty
partners – the OECD global implementation of automatic exchange
of information (AEOI) is “an essential step for stimulating the devel-
opment of a global level playing field”; in other words, global imple-
mentation is essential to effectively tackle evasion as well as to ensure
jurisdictions are on an even footing. Many jurisdictions have already
announced their plan to implement the new standard (around 50
jurisdictions will work towards having their first exchanges by
September 2017 with more to follow in 2018).
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The transfer pricing governance process revisited
The three stage “gate” process
HMRC has a Transfer Pricing Group (TPG) to review each
enquiry (or potential enquiry) in alignment with a three
stage or ‘gate’ process: 
•  Making sure the selection of a case is appropriate;
•  Ensuring there is effective progress in a case; and
•  Reaching the appropriate conclusion in a case

The TPG includes specialists within HMRC who moni-
tor transfer pricing and thin capitalisation enquiries. These
personnel are drawn from the following directorates within
HMRC: CTIAA Business International, Large Business
Service, Local Compliance, Specialist Investigations,
Knowledge Analysis and Intelligence.

The selection stage requires a business case file (in a
specific and predetermined format) to be prepared and
approved before an enquiry is commenced and
INTM481030 confirms that “each directorate will decide
the best method for checking effective progress within
their business area. This will allow each directorate to tai-
lor the progression stage to its own systems. The progres-
sion reports, in the system adopted, should continue to be
submitted to the TP Panels as previously”. It remains pos-
sible for businesses to engage in a regular dialogue with
customer relationship managers (CRM) about transfer
pricing policy to ensure that the process does not reach
stage one. 

Business case files where there is no enquiry
Stages two and three will require the preparation of a busi-
ness case file. If the conclusion at stage one is that an
enquiry is not justified, there is no requirement on the
HMRC case team to prepare a business case. However, it is
recommended practice in the inspector guidance to record
the results of the research carried out and the conclusion
reached to inform future risk assessments. It may be possible
for businesses to request sight of these business case files as
these may include important information on the different
levels of risk associated with transactions (e.g. a transaction
may be flagged in one financial year but not pursued until it
become more material in later years but an early indication
of this would be useful in stopping the enquiry process).
This risk assessment process will be important for businesses
in assessing year end provisions for potential transfer pricing
adjustments in current and future years (or to support the
fact that no such provisions are necessary).

Revised inspector guidance INTM480540
Informal discussions and agreements with CRMs have been
useful in the past to provide taxpayers with certainty and
protect them from overselling/overengineering in the mar-
ket place. We have revisited a number of informal agree-
ments in the past few months and the common theme is that
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they all apply a practical and commercial risk-based approach
to transfer pricing policy. 

It is important to note that the HMRC CRM will still
engage with businesses about a wide range of potential
transfer pricing risks and policies to inform the annual risk
review processes – however, informal agreements on transfer
pricing matters will no longer be provided (and more impor-
tantly, existing agreements may no longer be relevant). As
discussed in the above governance section, businesses will
still be able to manage risk with transparency and communi-
cation with the CRMs – it is recommended that all meetings
and discussions with CRMs be documented by businesses as
audit evidence and risk management. However, businesses
are faced with having to undertaken onerous transfer pricing
reviews to appease financial auditors when an existing and
valid CRM agreement may already be in place.

Changes to the APA statement of practice
The (November 2016) revised statement of practice con-
firms that:

“HMRC expects that APA applications are bilateral
rather than unilateral except where:
•  The other party to the transaction is resident in a jurisdic-

tion with which HMRC has no treaty or where HMRC
is aware that the treaty partner has no APA process; or

•  HMRC considers there is little extra to be gained by
seeking a bilateral agreement. For example where the UK
is at the hub of arrangements with associated enterprises
in many different countries and where the trade flows
involved with any one particular country are relatively
modest in scale”.
The statement of practice further confirms that unilateral

APAs are considered to be of less value to both HMRC and
potential applicants and provide less transparency – there-
fore, applications for unilateral APAs are less likely to be
accepted into the APA programme and recent experience
has shown that this is very much the case. Businesses are
aware that a multilateral process will be a three-year time
commitment and significant resource drain and are less will-
ing to utilise this process than may have been the case for
unilateral APAs which could be agreed in a shorter

timescale. The commitment to a multilateral APA is a three-
year one (compared with unilateral rulings which could be
obtained within three to six months) and that is not palat-
able to most businesses with limited tax spend budgets in
the current climate.

The expression of interest (EoI) stage may still be consid-
ered by businesses looking for certainty of transfer pricing
treatment – HMRC prefers that such discussions are on a
named basis to maximise the benefit of discussions. The out-
come of such a discussion may be that the transactions are
not considered to be high risk and a documentation of that
discussion may be a helpful risk management tool.

Compliance burden
It is unfortunate that the above changes are already
increasing the compliance burden on businesses at a time
when more transfer pricing certainty is required although
the political and media backdrop discussed at the outset of
this article provides the author with sympathy as to why
the changes have been implemented. The ability to enter a
dialogue with HMRC inspectors on transfer pricing mat-
ters (formally and informally) once put the UK above most
tax jurisdictions in terms of transparency and management
of business resource; however, the above changes and
experience in recent months has seen this ebb away to
leave businesses with reduced certainty options unless they
are prepared to spend a number of years engaged in discus-
sions with multiple tax authorities at significant cost. The
changes are already leading to an increase in audit and
advisory fees for many businesses who can no longer rely
upon a valid CRM agreement and they are likely to lead to
a decline in APAs being submitted in the UK (HMRC has
not released APA statistics since 2014) as businesses opt
for preparing robust documentation in alignment with the
revised OECD transfer pricing guidance instead of engag-
ing with HMRC. 

However, having discussed this trend with a handful of
CRMs, it is clear that a regular and transparent risk assess-
ment discussion or process with the CRM should still help
to stave off a transfer pricing enquiry in the early gate stages
rather than having to reinvent the wheel on documentation. 


