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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

UNIVAR, INC., a Delaware corporation
Plaintiff,
Vs. Civil Action No.

RICHARD J. GEISENBERGER, in his capacity |as
the Secretary of Finance for the State of Delaware;
BRENDA R. MAYRACK, in her capacity as the
State Escheator of the State of Delaware |and
MICHELLE M. SULLIVAN, in her capacity as the
Assistant Director for the Department of Finance|fo
the State of Delaware,
Defendants.

VERIFIED COMPLAINT FOR DECLARATORY AND INJUNCTIVER ELIEF

Univar, Inc. ("Univar" or "Plaintiff) brings thisaction for declaratory judgment and
injunctive relief pursuant to 28 U.S.C. 88 2201ad@ 42 U.S.C. § 1983. In support of its claims,
Plaintiff would respectfully show the following:

NATURE OF THE PROCEEDING

1. Univar seeks a declaration that the State dawsre, through its agent and
auditor, Kelmar Associates, LLC ("Kelmar"), has gabed, and continues to subject, Univar to
an unclaimed property audit (“Audit”) under 12 D&. 8§ 1171et seq that (1) infringes on
Univar' right under the Fourth Amendment to the telhiStates Constitution to be free from
unreasonable searches and seizures; (2) deprivearlsf its substantive due process rights
under the Fourteenth Amendment to the United St@tasstitution; (3) deprives Univar of its
procedural due process rights under the Fourteéatiendment to the United States

Constitution; (4) has subjected Univar to an ungtut®nal taking of private property for public
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use without just compensation; and (5) has violdfedsar's Fourteenth Amendment right to
equal protection of the laws.

2. Univar also seeks a declaration that Delawaegfsactive application of 12 Del.
C. § 1176, as amended in July of 2010 and agaifrebruary 2, 2017, to allow the State
Escheator to estimate a holder's liability whenhbkler has failed to maintain adequate records
when Delaware law did not require the holder tomaamn records during the period covered by
the audit, is a violation of the Constitution 's Egst Facto and Due Process ClauSegU.S.
Const. art. | 810, Amend. V, Amend. IV, Amend. XIV

3. Univar also seeks a declaration that the esbmamethodology codified in
Section 2.18 of 12 DE Admin. Code 8§ 104 also vedathe Due Process Clause because the
estimation methodology is not based on the holdacsial unclaimed property records as
required byTexas v. New Jerse®79 U.S. 674 (1965) and leads to significanthsleading
results.

4. Univar also seeks a declaration that Delawanss of Kelmar in a multistate
audit, where Kelmar simultaneously represents pielstates in an unclaimed property audit of
the same audit subject, constitutes a violatiorthef Due Process clause of the Constitution
because it not only exposes the confidential amgnmtary records of a holder of unclaimed
property to public inspection due to the confligtipublic records laws of the multiple
participating states but also violates the unclaimpeoperty laws of the participating states as
they apply to the confidentiality of unclaimed peoty records produced during an examination.

5. Univar also seeks a declaration that Delawaoe'stingent-fee compensation

arrangement with Kelmar constitutes a violatiorUsiivar's due process rights because Kelmar
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is the real party in interest that selects thetaswthjects and performs all legally significant iaud
tasks and assessments, which results in Univar ifirfigra dispute to a self-interested party.

6. Lastly, Univar seeks a temporary and permanejinction, enjoining the
Delaware Defendants and Kelmar from further violgtis constitutional rights.

THE PARTIES

7. Univar is a public corporation organized untter laws of the State of Delaware,
with its principal place of business in Downers @rplllinois. Univar was formed as a Delaware
corporation on November 11, 1974.

8. Richard J. Geisenberger is the Delaware SegrefaFinance, located at Carvel
State Office Building, 820 North French Street, Miiigton, Delaware.

10. Brenda R. Mayrack is the Delaware State E$oheand is located at Carvel State
Office Building, 820 North French Street, Wilmingto Delaware. Delaware's unclaimed
property law provides that "[t]here shall be anltestor of the State, who shall be the Secretary
of Finance or the Secretary's delegate. The adiratiean and enforcement of [Delaware's
unclaimed property laws] are vested in the SegyetbFinance or the Secretary's delegate.” See
12 Del. C. §1102.

11. Michelle M. (Whitaker) Sullivan is the AssistaDirector for the Department of
Finance and reports directly to, and is under thextion of, the State Escheator.

12. Richard J. Geisenberger, Brenda R. Mayrackl Btchelle M. (Whitaker)
Sullivan are collectively referred to herein as ldeare" or "Delaware Defendants,” and they
can each be served with process Matthew Denn, Esquire, Attorney General of the &tat
Delaware, Delaware Department of Justice, CarvateSOffice Building., 820 North French

Street, 6th Floor, Wilmington, Delaware 19801.
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JURISDICTION AND VENUE

13. This Court has jurisdiction under 28 U.S.CL31, as this case presents claims
that arise under the laws and Constitution of thédd States.

14. Venue is proper pursuant to 28 U.S.C. § 13(land (2) because four
Defendants reside in the district and a substaptal of the events giving rise to the claims at
issue occurred in this district.

15. This Court has the authority to enter a dattay judgment and award injunctive
relief under 28 U.S.C. 8§ 2201-02.

STANDING AND RIPENESS

16. Univar has standing under 28 U.S.C. 3l1&nd its claims are ripe under the legal
standards set forth Rlains All American Pipeline, L.P. v. Cqd#66 F.3d 534 (3Cir. 2017).

FACTUAL ALLEGATIONS

Overview
17. Over the past several years, the State ofvietg along with its agent and

auditor, Kelmar, which is retained by the StateDaflaware on a contingent fee basis, has
transformed Delaware's Abandoned and Unclaimed dPtpphaw, 12 Del. C. § 1136t seq.
("DUPL"), from a statute originally designed to pat property holders by transferring actual
unclaimed property to the State to be held in tfusthe benefit of the actual owner, to a statute
that mainly serves to provide a source of revemuehe state. Rather than focus on specific,
identifiable property that has not been claimedtbyactual owners, Defendants instead require
large companies, like Univar, to submit to widegiag, lengthy Audits going back at least 27

years in the pastin these Audits, Kelmar first determines the sifehe target company to

! Plaintiff notes that Delaware amended the DUPDbfaSebruary 2, 2017 such that the look-back pesipplicable
to Notices of Examinations issued by Delaware dftelbruary 2, 2017 is 10 years plus the applicablendncy

4
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determine how much revenue it may be able to dpleaw second, goes back as many years as
possible in time to try to recover what it can hesgit is paid a contingent fee based on the size
of the recovery.

18. Delaware Defendants and Kelmar require auditedpanies to submit to audits
going back at least 27 years, and if those compade not have records supporting their
unclaimed property reports for all those yearscords they were never required to keep by law
or otherwise - Defendants use an arbitrary estonatiethodology to determine the amount of
unclaimed property they guess, but do not knowsgrmmpanies may have had during the audit
period.

19. These estimations are not tied to actual ptppethey are pure guesses and
speculations. Defendants do not seek to have Univather holders turn over specific property
for which no owner is known or no address is knovather, Defendants seek to have them
simply pay an arbitrary amount they speculate migghowed if the unknown information was in
fact known?

20. The practice by Defendants, and their foriprodllection agent, Kelmar, is a
practice that has been addressed and stronglyizeii by some commentators.

As a preferred state of incorporation, Delawarepasticularly
active in pursuing unclaimed property audits. M@0 unlike
some states, Delaware deposits all unclaimed piyppellections
directly into the state's general fund. Accordingtiie Delaware
Fiscal Notebook, the state's unclaimed propertyecbbns rose
from $106 million in 1998 to $493 million in 2010n fact,
unclaimed property assessments are the third lagmsace of

revenue for the state, accounting for approximafé&o of total
revenue-more than the state lottery, and more tt@porate

period. Univar received its Notice of Examinatmm December 11, 2015 and is therefore subjectaddPL in
effect on December 11, 2015.

2 Delaware codified Kelmar’s estimation formulats inclaimed property regulations effective as afober 11,
2017.
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income taxes, cigarette taxes, alcoholic beverameest and
inheritance taxes combined.

* * %

In a 2010 working paper, the Washington Legal Fatiod issued

a warning to businesses incorporated in Delawdating: "[T]he

Delaware Division of Revenue ... is a tough adwgrsad auditor

of companies' unclaimed property liabilities, asdewced by

penalties and interest that often equal up to 7&gme of an

unclaimed property assessment. The Division is alsative at

identifying other items that it contends are unukd 'property.’

Because Delaware provides no statute of limitatefense for a

holder that has not filed Delaware unclaimed propegports, the

Division's unclaimed property audits routinely coad years back

to 1981 (the year Delaware enacted its unclaimegeaty statute),

or to the year the holder was incorporated or drgah in

Delaware if more recent.”
Chris Hopkins & Matthew HedstromiJnclaimed Property Laws: Custodial Safekeeping or
Disguised Tax?,21 JOURNAL OF MULTISTATE TAXATION AND INCENTIVES 9
(January 2012).

21. On December 11, 2015, Defendants notified &nihiat Univar is the subject of
an unclaimed property Audit to be conducted by KalniKelmar sent Univar initial requests for
production of documents - a procedure that is umaited and unconstitutional - and Univar
promptly objected in writing to these requests, tlu¢he lack of state law protections for the
confidentiality of its records, to Kelmar’s selftémest in the audit, to the estimation process, and
to various other aspects of the Audit process. ofats have rejected and/or ignored all of
Univar's objections.

22. Over the course of the next two and one-hadiry, Univar continued to raise its
objections to Delaware and Kelmar in writing. Defants continued to reject and/or ignore all

of Univar’s objections.
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23. Instead of addressing Univar’'s written obas, on October 30, 2018, under a
provision of the DUPL that was enacted on Febra3017, the Delaware Defendants issued a
subpoena for records of Univar pursuant to Kelmatandard initial information request (the
“Subpoena”). See 12 Del. C. § 1171(3).

24. Univar contends that the document request®d by Kelmar in connection with the
Audit exceed those permissible under the Fourth Wdnmeent. The DUPL does not provide for
any pre-enforcement court review and the Delawagéeimlants have threatened Univar with
penalties by issuance of the Subpoena if Univarsdo@ comply or cooperate, apparently
including any attempt by Univar to assert its citagonal rights.

25. Furthermore, because Delaware and Kelmacamnducting a “multistate” Audit of
Univar? the confidentiality of any records that Univar ubprovide to Delaware and Kelmar is
not guaranteed. In fact, by providing the recamd®elaware and Kelmar, Univar is forced to
expose its records to public disclosure under th#iprecords laws of some of the Participating
States' Delaware’s threat of penalty for failure to turveo private records that will not be kept
confidential constitutes a violation of Univar'skstiantive due process rights and constitutes an
illegal search under the Fourth Amendment.

26. Moreover, Delaware’s DUPL prohibits Delawdrem sharing an audit subject’s
confidential information with any state that lacksonfidentiality provisions that are
“substantially similar” to Delaware’s confidentigliprovisions. Accordingly, by providing a

holder’s confidential information to Kelmar, wherelkhar represents multiple states that do not

% The 20 states participating in the audit are: Date, Florida, Minnesota, lllinois, Maryland, Loiaisa, Indiana,
Idaho, Tennessee, Arkansas, New Mexico, Utah, MagiRhode Island, Wisconsin, Massachusetts, Peramsy,
South Carolina, California and New York (hereingftee “Participating States”).

* By way of example, the public records laws of ®#, MN, MA and SC provide that any information racsl by
a government contractor in performance of a goverrtrfunction constitute public records that mustliselosed in
connection with a valid Freedom of Information AR#quest. See, Cal. Gov. Code § 6252(e); Cal CodeRtoc.
88 1573,1582; See also, Wis. Stat. 19.36(3); Mstat. 8 13.03; ALM GL ch. 6&t seqg S.C. Code Ann. § 30-4-20
et seq Copies of cited statutes attachedEakibit B .
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have substantially similar confidentiality laws gootect records produced in an audit, Delaware
is violating its own law.See 12 Del. C. 88 1174, 1189 (2018).

27. The Kelmar estimation process relies onuse of the holder’s prior unclaimed
property filings for states that are not participgtin the audit, which constitutes a violation of
Univar’s substantive due process rights becausd!itmpermissibly subject Univar to multiple
liabilities for the same unclaimed propetty.

28. The estimation process violates Univar's suitste due process rights and
constitutes an unconstitutional taking of privategerty for public use without compensation
because, as described above, it involves the takikinivar's own property rather than a transfer
of other individuals' property to be held in trusg the State of Delaware. The retroactive
application of penalties and estimates of liabibigsed on a failure to keep records that were not
previously required by law to be kept also violdtesvar's due process rights.

29. Delaware’s employment of Kelmar on a twent-fee basis requires Univar to
submit a dispute to a self-interested party, whicha violation of Univar’s procedural due
process rights. In all legally significant resgedelmar is the party conducting the Audit,
issuing the information requests and recommendiadit afindings to Delaware and the
Participating States, which are rubber-stampedbsgé parties.

30. The method of selecting Univar as a targetaorunclaimed property Audit
violates Univar's Fourteenth Amendment right to agprotection of the laws because
Defendants chose Univar as a target based onriteiped profitability and not based on neutral
criteria or any criteria bearing a rational relasbip to a legitimate governmental interest. The

entire Audit process is unconstitutional, both &giand as it has been applied to Univar, and

® See,Temple-Inlandsupra The Delaware’s DUPL did not provide the statthwiie requisite authority to request
prior unclaimed property filings in states not papating in an unclaimed property audit until afiebruary 2,
2017.
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Univar accordingly seeks this Court's protectioonir Defendants’ unconstitutional and
impermissible acts.

Delaware’s Unclaimed Property Law and Amendments

31. Each of the fifty states and the District afli@nbia has "unclaimed property" or
"escheat" laws that require companies holding umed property, whether tangible or
intangible, to turn that property over to the stategeneral, the states do not take title to the
property, but instead hold it as custodians andtuse the benefit of the general public until the
true owner comes forward to claim the property.

32. Most states, with the exception of Delawarel anfew others, model their
unclaimed property laws after the Uniform Unclainf@eperty Act ("UUPA") or the Revised
Uniform Unclaimed Property Act (‘RUUPA”). The ommal version of the DUPL was effective
as of January 1, 1981.

33. InDelaware v. New Yorl§07 U.S. 490 (1993) antkxas v. New Jersey79 U.S.
674 (1965), the United States Supreme Court esteddi choice of law rules to resolve
conflicting claims of different states to intangihlnclaimed property, such as uncashed checks.
Under the "primary rule,” the power to escheatngtble property is determined by the law of
the state of the creditor’s last known addresse(othe payee of a check) as recorded on the
books and records of the debtor (the obligor ofdélet underlying the check). If the debtor does
not have the name and address of the owner/creditots books and records, the property
escheats according to the law of the debtor’s stial®micile under the secondary rule.

34. By operation of the "secondary rule,” Delawaras the state of
incorporation/formation to over one million legaltities, has the right to escheat hundreds of

millions of dollars of unclaimed property every ye&pecifically, whenever a Delaware
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company is holding intangible unclaimed propertyclts as uncashed checks, uncashed
dividends, lost stock certificates, unapplied aieddr unused rebates, Delaware has the right to
take possession of that property when the compaegards do not reveal the debtor's "last

known address" and the applicable dormancy perasdcelpired.

35. The DUPL has undergone significant amendrmmae 2010. Section 1155 of the
DUPL was amended by the State Escheator in 201@dtb a provision allowing the State
Escheator to use reasonable estimation techniquasciaimed property examinations when the
holder did not have records for periods coveretheyexamination.

36. The DUPL was amended and overhauled effeE®@uary 2, 2017 in large part to
attempt to address due process concerns identiffethis Court inTemple-Inland v. Cock
After the DUPL was amended, Delaware also issugdla&ons entitled “104 Department of
Finance Abandoned or Unclaimed Property Reportind Bxamination Manual’ enacted on
October 11, 2017 (the “Regulations”) to amplify domended DUPL. See 12 DE Admin. Code
§104.

37. The Regulations are ambiguous as to hoWRégailations apply to Audits that were
noticed prior to the effective date of the Regolasi and Delaware has issued no additional
guidance on how a holder is to determine how thguR¢ions apply to Audits that were
“ongoing” prior to the effective date. Section 2f3the Regulations, entitled “Effective Date”
reads:

The effective date of these Regulations shall kedtte they are adopted, and the

standards contained therein shall apply to all emations commencedfter that

date. To the extent practical, the Regulations shall gppb any ongoing

examinations that commenced prior to the effeatiage of these Regulatians

though the failure of the State to have confornted Reporting and Examination

Manual not-yet-in-existence would not invalidate examination. (emphasis
added)

6192 F.Supp.3d 527 (D. Del. 2016).

10
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Audits, Document Retention, and Estimation

38. Section 1171 of the DUPL provides that "[t]liat® Escheator may at reasonable
times and upon reasonable notice examine the readrdny person or business association or
organization to determine whether the person hampted with any provision of this
chapter[.]”

39. Unlike the unclaimed property laws in mostegathe DUPL, prior to February 2,
2017, did not provide a set "look-back" period &dits® In 2017, the DUPL was amended to
prohibit Delaware from conducting examinationsroreistigations “for any period more than 10
years prior to when property is presumed abandondédr this chapter from the calendar year in
which the State Escheator provides written notitsuzh examination. . .” See 12 Del. C. §
1172(h).

40. Prior to February 2, 2017, the DUPL did noquiee and has never required
holders to keep records for a minimum period oktiamd/or keep records of owners' addresses.
The current version of the DUPL imposes a 10-yeakdback period and record retention
requirement applicable to Audits noticed and conuedrafter February 2, 2017.

41. In February of 2017, the DUPL was amendedite the State Escheator the
authority to estimate a holder’s liability for ailedly unreported unclaimed property using a
“reasonable method of estimation based on all m&tion available to the State Escheator,
including extrapolation and the use of statistisampling when appropriate® The 2017

amendment followed a similar amendment in July @@ which permitted the State Escheator

" Prior to February 2, 2017, this provision was fiediin Section 1155 of the DUPL.

8 In 2012, the State Escheator passed a reguléigdptirported to give the State Escheator authirityok-back to
January 1, 1981 in an unclaimed property examinatio

12 Del. C. § 1176(a). Prior to February 2, 2008, then-existing DUPL was amended in July of 20f Génate
Bill 272 with language similarly granting Delawasith the authority to use estimation.

11
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to reasonably estimate liability in an examinatwwhen the holder’'s books and records were
insufficient.

Retroactive Application of Estimation Authority Despite Lack of Record-Retention
Requirement

42. The Delaware Defendants take the position Sedtion 1176 (and prior to
February 2, 2017, the 2010 amendment to Sectiorb)1apply retroactively to unclaimed
property Audits, despite the fact that prior to ey 2, 2017, the DUPL contained no record
retention requiremenf. Consequently, because Univar does not have siificecords to prove
its compliance for each year going all the way b&axkl991, Kelmar will use its unlawful
estimation methodology to estimate the amount aflaimed property that Kelmar believes
Univar should have reported during those years.

43. To estimate a holder's liability for past ywddefendants first identify the holder's
actual unclaimed property in recent years for whiehords exist, including (1) unclaimed
property that was actually reported and paid toaldate; (2) actual unclaimed property that
should have been reported and paid to Delawareuii8)aimed property that was actually
reported and paid to other states; and (4) actoelaimed property that should have been
reported and paid to other states. Defendants laekk tamounts together and divide the sum by
the holder's total revenue during those same yeéais.produces what Defendants refer to as the
holder's "escheat error-rate.” Defendants multibly escheat error-rate by the holder's total
revenue during past years for which records aréonger available. This becomes the holder's

estimated liability (the "Estimated Liability Amotflh which is purely a speculative number.

10 See, Section 2.3 of the Department of Finance dbaed or Unclaimed Property Reporting and Exanonati
Manual, which states that Delaware’s unclaimed @rtypregulations, enacted October 11, 2017, agphxisting
examinations “to the extent practical.”

12
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This Court has already determined that this estimafprocess produces “significantly
misleading results*

44. Because the Estimated Liability Amount is based on actual records, only
previously reported property and total annual reeerthe unclaimed property that Defendants
estimate conveniently is not tied, and cannot &d, tio a particular owner, and so the holder's
records cannot reveal a last known address bethes®eis no, and can be no, associated owner;
it is all an absolute fiction designed to maximthe revenue stream to the state and Kelmar's
coffers. Delaware treats the entire amount of edtah liability as owner-unknown property,
which Delaware then escheats according to the secgmule enunciated ifiexas v. New Jersey
andDelaware v. New York.

45, InTemple-Inlandusing the estimation process described in paphgt&, Kelmar
turned $147.30 of actual unclaimed property int@stimated liability of $1,388,426.87.

46. The exact estimation methodology that resultetthe “significantly misleading”
results identified by this Court ifemple-Inlandwvas eventually codified in Section 2.18 of the
Regulations and made effective on October 11, 2017.

47. Estimation will be necessary in any audit ofivdr because Univar admittedly
does not have a standard record retention poliatydauses records to be retained back to 1991.
Any Kelmar estimation methodology that uses prioclaimed property filings reported to other
states will lead to misleading, inflated and un¢bwmgonal estimated unclaimed property
liabilities. See, Section 2.15.1.5 of the Reguladio

48. In fact, upon information and belief, in sitions when holders under Audit refuse to

provide prior unclaimed property filings from noafficipating states because Delaware lacked

1 See Temple-Inland192 F.Supp.3d 527 (D. Del. 2016).
12
Id.

13

ME1 28739883v.1



Case 1:18-cv-01909-UNA Document 1 Filed 12/03/18 Page 14 of 37 PagelD #: 14

the authority to request such records prior to &afyr 2, 2017, Delaware is sending letters to
those holders suggesting that the failure to peKalmar to use a “statistical sample review”
will somehow negatively impact the hold&r.

49. The use of estimation and Kelmar’'s estimatizethodology (now codified in the
Regulations) violates Univar’s substantive due psscrights and constitutes an unconstitutional
taking of private property for public use withoutngpensation because it involves the taking of
Univar’'s own property rather than a transfer ofeotimdividuals’ property to be held in trust by
the State of Delaware. The retroactive applicatibpenalties and estimates of liability based on
the failure to keep records that were not previpustjuired to be kept also violates Univar’s due
process rights and the Ex Post Facto Clause ddmstitution.

50. It is notable that the “Guiding Principled’tbe Regulations state that the goal of an
unclaimed property examination shall be to deteenwether the holder is in compliance with
the Delaware abandoned or unclaimed property landsshall relate to all property thahay be
subject to escheapursuant to the DUPL. The term “escheat” is aglish feudal concept that
connotes thggermanentaking of the property of absent individuals apaged to the custodial
taking of property for the benefit of true ownergilthey return to claim their property.

Kelmar Administration of Audit and Financial Incent ives

51. In all material respects, Kelmar is “vestedhwthe responsibility” of conducting
unclaimed property audits on behalf of Delaw&relmar selects audit subjects, develops and
issues information requests, conducts records wayigerforms estimation calculations and

makes audit findings and determinations that agr tdpproved by Delaware.

13 SeeExhibit D for sample redacted letter to holder in referemaefusing to provide prior filing history for nen
participating states.

14 Bernert, Edward et al An Examination of Unclaimed Property Laws Aftee Adoption of RUUPA: Suggestions
for Continued Advancement, Tax Lawyer, Vol. 71 M¢2018), pages 941-974.

15 See Plains All American Pipeline LLP v. Cadko. 16-3631 (3d Cir. 2017) at 22.

14
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52. For its services, Kelmar receives a comtimdee based on the amount Delaware is
able to recover from the companies that it auttits;more liability that Kelmar is able to impose
upon a target company, the more it gets paid. S20de3, the Delaware Department of Finance

has paid Kelmar at lea$t04,421,598.5(5eenttp://checkbook.delaware.golhat Kelmar has a

self-interest in the outcome of audits it perforors behalf of the State of Delaware is not
disputable and explains why Kelmar only selectddahgest Delaware-incorporated companies to
audit.

53.  After Delaware signs on to an Audit that Kedrsalects, Kelmar also goes out
and solicits other states-which it refers to as'alents"- to join the Delaware Audit. As more
states join, the audit transforms into an amorphoatonwide expedition led by Kelmar, with
Delaware as its centerpiece. Kelmar receives airgmt-fee from each state. Prior to 2010,
there were no audit procedures authorized by lawnly Kelmar's own private, internal
procedures-and there was no way to effectivelyatlije Kelmar's demands or unconstitutional
process. The Regulations effectively enacted pnaesdthat conveniently mirror Kelmar’s
traditional audit procedures.

54. For Delaware, unclaimed property has becoraeStiate's third largest source of
revenue, bringing in approximately $475 millionthe last fiscal year. Although Delaware has
benefited financially from its relationship with Kear, its corporate friendly reputation has
taken a well-publicized hitSeeDouglas Lindholm,Once A Friendly Locale To Business The
Modern State Of Delaware Is A BullfFORBES, Op-ed, Mar 16, 2013vailable at

http://www.forbes.com/sites/realspin/2013/05/16acfriendly-locale-to-business-the-

modern-state-of-delaware-is-a-bully.

15
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Procedural History of Delaware’s Audit of Univar*®

55. In a letter dated December 11, 2015, Defend@4fititaker) Sullivan notified
Univar that Delaware, through its agent, Kelmar,uldobe conducting an examination of
Univar's "books and records," and the "books andmas" of Univar's "Subsidiaries and Related
Entities" (hereinafter the "Audit"). The letter &g that the purpose of the Audit is to "determine
[Univar's] compliance with Delaware escheat laves)tl that "the scope of the examination will
be for the period 1986 through present.”

56. Next, on December 22, 2015, Defendant (Whbitg8ullivan issued a second letter to
Univar stating that “the notice contained an einroparagraph two. The correct scope of the
examination will be for period 1991 through present

57. Although the stated purpose of the Audit isvéoify Univar's compliance with
"Delaware escheat law," the letter instructs Uniwafhave available all of Univar prior years'
reports of unclaimed property and supporting doaiaten forall stateq.]" (emphasis added)
The letter further states that the Assistant DoedDefendant (Whitaker) Sullivan, is the "final
arbiter of any disputes that may arise during th&se of the examination."

58. Coincidentally, between December 11, 2015Macth 9, 2018, Kelmar solicited
an additional nineteen (19) states to join Delaafeidit of Univar. Each of these states sent
Univar a letter notifying it that Kelmar would ber@ucting the Audit as the state's agent.

59. On or about December 23, 2015, Univar, throitgjltounsel sent a response to
the Notice of Examination to Delaware and Kelmatliomg several concerns regarding the
Audit notice, including concerns regarding Kelmagé&df-interest in the outcome of the Audit as

well as concerns regarding the confidentiality oiar’'s records and proprietary information.

16 Copies of all correspondence between Delawaren#&eand Univar referenced in paragraphs 53 to Kwbere
attached agxhibit A .
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60. On January 8, 2016, Kelmar sent Univar a copigsoConfidentiality & Non-
Disclosure Agreement ("NDA"). The NDA purports twe Kelmar the ability to share Univar's
confidential information with the other states thave joined the Audit.

61. On January 29, 2016, due to the fact that Kelmd been advised by Delaware
to implement a new form of NDA instead of the fothat Univar was originally provided,
Kelmar sent an email to Univar’s counsel descriliimg differences between the original NDA
and the form provided on January 29, 2016.

62. On February 29, 2016, Univar sent Kelmar add#i correspondence regarding
the proposed NDA and seeking clarification as tas hbe NDA, considering the Delaware law
restrictions governing the sharing of confidenimdbrmation garnered in an Audit, would permit
Kelmar to conduct an Audit on behalf of multipleatsts due to the fact that the laws of the
Participating States prohibited such sharing ofidential information without a specific written
agreement among all of the Participating States.

63. In response to the February 29, 2016 corregpme, Kelmar sent an email to
Univar's counsel on May 2, 2016 demanding that dniproceed with the “multi-state
examination” despite its objections regarding ocderfitiality of records.

64. Via letter dated May 16, 2016, Univar respmhdo Kelmar, reiterating its
position that the laws of the Participating Stadés not authorize the sharing of confidential
information among the Participating States such thanulti-state Audit could be lawfully
performed by a single auditor and noting that mzithelaware nor any Participating State had
provided any explanation or legal justificationsmstrating their ability to lawfully conduct a

multi-state Audit.
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65. Next, on July 12, 2016, Kelmar sent an etoadnivar’'s counsel suggesting that,
to address Univar’'s confidentiality concerns, iasteof a multistate Audit, Kelmar would
conduct 17 separate audits simultaneously usingséinee Kelmar audit team, noting that the
exams will be conducted in accordance with the getspe state laws and contracts governing
each individual Audit.

66. Subsequently, on September 23, 2016, Kelmar Wnivar 17 separate emails
announcing Kelmar’s intent to conduct 17 separatditd. Each of the 17 emails came from the
same Kelmar representative, Lindsay Guiseppe, agidated that Ms. Guiseppe and her team
would conduct each of the “separate” Audits. Eafcthe 17 emails included Kelmar’s standard
initial information request tailored to that Pagi@ting State.

67. In response to Kelmar's July 12, 2016 commeiton and the September 23,
2016 emails from Lindsay Guiseppe, Univar sentespondence to Kelmar dated October 12,
2016, explaining that use of the same Audit tearodioduct “separate audits” was no different
than conducting a single, simultaneous multistaidittand that it was Univar’s position that the
confidentiality provisions of the unclaimed propetaws of Delaware and the Participating
States prohibited the Audit from being conductethia manner.

68. Kelmar responded to Univar’'s October 12, 26d@munication again dismissing
Univar’s confidentiality concerns, questioning tkgal justification for Univar’'s confidentiality
concerns and threatening to “report Univar's cargghdelay to the authorizing states.”

69. Univar again responded via letter dated Déesml, 2016, reiterating its
objections to Kelmar’s proposed resolution of 1gasate Audits being conducted by the same
audit team. Univar offered to proceed with the RAwdth Delaware as the only Participating

State. In addition, Univar noted that it could radtord to waive any of its legal rights by

18

ME1 28739883v.1



Case 1:18-cv-01909-UNA Document1 Filed 12/03/18 Page 19 of 37 PagelD #: 19

voluntarily complying with an unlawful audit requess described in and permitted Mgrathon
Petroleum Corporation v. Delawaré

70. Univar next received correspondence from kelon May 9, 2018. In that
correspondence, Kelmar announced the additionreetf3) new states to the Audit and also
claimed that a new version of NDA that had been reygd by Delaware
that “addresses in more detail concepts identifiseliously as concerns by Univar.” Kelmar
also noted that the dismissal of tAmins All American Pipelindawsuit as a development that
changed Univar’s legal position with respect tacasfidentiality concerns.

71. Univar responded to Kelmar’'s March 9, 201&iéma letter dated May 21, 2018.
In that correspondence, Univar reiterated its pwsitthat the NDA did not address its
confidentiality concerns regarding the protectidnt® confidential and proprietary information.
In addition, in light of the recerbelaware v. Arkansasawsuit® that was pending in the
Supreme Court of the United States, Univar raisadit@mnal concerns regarding the public
records laws of the Participating States as thgylyap records obtained by government
contractors in the performance of government fomstt®

72. Univar next received correspondence from edat (Whitaker) Sullivan on
behalf of Delaware on July 31, 2018. Defendant i{s¥er) Sullivan’s correspondence was a
demand that Univar comply with Delaware’s initialdt demand, summarily dismissing
Univar’s legal concerns. Defendant (Whitaker) Bah’s correspondence characterized the

Audit as “inexcusably delayed” despite the facttthdnivar had repeatedly raised its

17 (filed) Civ. Action No. 16-80-LPS filed Februaryt 12016 (Dist. Delaware); (decided) 876 F.3d 481 @ir.

2017).

18 Delaware v. Pennsylvania and Wisconssupreme Court Docket No. 220145 (May 31, 2016)/rkansas, et

al. v. Delaware Supreme Court Docket N. 220146 (June 13, 201&. BB otective Order Request and Protective
Order issued by Judge Leval attache&dsibit C.

19 See alsoState Org. of Police Officers v. Society of Pratasal Journalists-University of Haw. Chapteé327 P.2d
386, 413-414(citing authority from various jurisiiheis determining that private confidentiality agmeents do not
take precedence over state statutes governingcpalslords disclosures).
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constitutional and confidentiality concerns with |[&¥are and Kelmar. Defendant (Whitaker)
Sullivan’s July 31, 2018 letter offered no explamas or legal justifications regarding the
confidentiality concerns (or any other legal isgugst Univar had raised with Delaware and
Kelmar between December 23, 2015 and May 21, 2018.

73. Univar responded to Defendant (Whitaker) iafl's demand letter on
September 4, 2018. In that correspondence, Unagein outlined its constitutional,
confidentiality and public records concerns angheetfully requested responses or explanations
to the concerns that had been raised. In additibrivar specifically requested that Delaware
clarify which version of the DUPL would apply to andit of Univar, due to the fact that Univar
received its Notice of Audit on December 11, 201%l ahe DUPL was amended effective
February 2, 2017 and the Regulations were adoptddeffective October 11, 2017. Univar
noted in its correspondence that the Regulationsiqarausly state that they are applicable to
Audits that were “ongoing” prior to October 11, Z0%0 the extent practical.” Thus, how the
Regulations would be applied to an audit that wascead prior to the effective date of the
Regulations was an important and legitimate questio be resolved, considering the
Regulations adopted an estimation methodology waat deemed “significantly misleading” in
Temple-Inland

74. Instead of responding to Univar's Septemhe2018 correspondence, Delaware
issued the Subpoena dated October 30, 2018.

75. The Subpoena requests all information thatarpin Kelmar’'s standard initial
document request, information that Kelmar usesdi@rthine which of Univar's subsidiaries,

related entities and affiliates will be the mogirative audit targets, as follows:
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» Tax Returns Provide the following sections of the 2014 fileddBeal Form 1120 for
Univar, Inc., including:(i) Form 1120, pp. 1 to 5. (ii) Form 1125-A Cost ofdés
Sold, (iii) Form 851 Affiliations Schedule.

» Consolidating Income Statement (including elimioatcolumns) which reconciles to

page 1 taxable income, listing P&L activity by liiem broken out by legal entity
(with legal entity name, FEIN, state and date ofrfation/incorporation).

» Consolidating Balance Sheet (including eliminatmolumns), which reconciles to

Schedule L - Balance Sheets per Books, listing3alance Sheet line items broken
out by legal entity (with legal entity name and RIEl

» Consolidating Cost of Goods Sold schedule, whictomeiles to Form 1125-A,
broken out by legal entity (with legal entity naared FEIN).

» Detailed State Apportionment ScheduleBrovide the consolidated sales, property,

and payroll state tax apportionment detail dtirstatesfor Univar, Inc. and affiliates
for tax year 2014 (used in preparation of the craf@state income tax returns).

 Cash Managers, Shared Services Entities, Commomd&igr Entities Provide a list

of all legal entities from the 2014 corporate otigational chart which pay liabilities
(e.g. A/P, payroll, rebates, or refunds) on belodibther legal entities. For each
entity identified, provide a list of all entitiesviolved in the arrangement, and the date
that each entity began participating in the arramgd.

* G/L Numbers and Account Numbers - Further, for eactity paying liabilities on

behalf of other legal entities, provide the gendedber account number, and bank
account number for the primary check disbursemenbunt(s) in each property

category (i.e., for A/IP, payroll, rebates, or refen Bank records and check registers
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for these accounts will be requested later, buten®urage you to begin gathering
records at this time.

* Prior Audits or VDAs - Provide copies of reportsdawork papers, including
demands for payment and release agreements, frgnpraor unclaimed property
audits or Voluntary Disclosure Agreements with ffRarticipating States].

76. The DUPL provides administrative remediesré&vwiew of audit assessments but
the review does not comport with due process becthes procedures do not contemplatgea
novoreview of the audit itself. The Court of Chancemgview of the agency's determination of
amounts due and owing is limited to consideratidnwbether the independent reviewer's
decision was supported by substantial evidencénénrécord. The Court of Chancery is not
accorded any power to determine whether the remasdimproperly affected by unconstitutional
procedures or denials of due process.

COUNT |
(Unreasonable Search and Seizure)

77. Univar repeats and realleges the foregoinggraphs as if fully set forth herein.

78. The Fourth Amendment to the U.S. Constitupoovides that "[t]he right of the
people to be secure in their persons, houses, paped effects, against unreasonable searches
and seizures, shall not be violated Se&U.S. Const. amend. IV.

79.  While acting under color of state law, thed»&re Defendants and Kelmar have
subjected and continue to subject Univar to anasueable search and seizure.

80. Delaware's unclaimed property audit is an asweable, warrantless search and
seizure of Univar's non-public documents that is pgrmissible under the Fourth Amendment.
Kelmar has sent a letter demanding that Univargmeepnd send certain documents to Kelmar -

a demand for records that was not authorized hiytstat the time the demand was issued.
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81. Neither Delaware Defendants nor Kelmar havainbd a warrant, nor do they
meet the standards for a warrant in an adminisg@xamination. A warrant in an administrative
examination can only be issued if there is (1) #jgeevidence of an existing violation of the law
or regulations by the target of the warrant or4@jne kind of reasonable, neutral statutory or
administrative standards or plan for choosing targe deciding on a schedule of examinations.
These standards must be met prior to the issudrevarrant; after-the-fact justifications do not
suffice. Here, there is no specific evidence thaivar violated the DUPL, nor is there any
statutory or administrative plan of any kind by athitargets are chosen through application of
neutral criteria.

82. To the extent the examination is in the natfran administrative subpoena, to
comply with the Fourth Amendment, an administragudpoena must be: (1) authorized for a
legitimate government purpose; (2) limited in scdpereasonably relate to and further the
legitimate government purpose; (3) sufficiently gfie that it is not unreasonably burdensome;
and (4) not overly broad so that it is oppressive.

83. Here, the document request is not authoriaedal; the scope of the actual
request goes beyond information reasonably rekatenhy legitimate interest Delaware has; the
statute contains no limitation on the scope of ridguests; and the actual requests are overly
broad so as to be oppressive. None of the eleraemtsatisfied, and the examination violates the
Fourth Amendment.

84. To the extent the statute permits the issuarice document request and the
Subpoena, it is unconstitutional on its face beedbs power is not limited to books and records

relevant to the enforcement of the DUPL, and itsdoet require specificity. 12 Del. Admin.
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Code § 104-2.15.1.5 states that records requesty ‘intlude, without limitation . . .” any
records of the holder that the State of Delawar€edtmar deem relevant.

85. The "scoping” phase of the Audit was not autled by the DUPL prior to
February 2, 2017, because its purpose is not termiéie whether Univar, Inc., a Delaware
corporation, has complied with the DUPL. The smlepose of the scoping phase is to determine
which related entities and subsidiaries of Univaost of which are not domiciled in Delaware,
have sufficient annual revenue to justify a Kelisiing expedition.

86. Kelmar's initial document requests are nosgaably relevant to the authorized
inquiry under Section 1174t seq

87. Defendants' demand that Univar produce uneldiproperty reports filed in other
states is not relevant, let aloreasonablyrelevant, to the authorized inquiry under Secti@idll

88. Further, until February 2, 2017, Defendants mbt have authority to issue an
administrative subpoena or document request folaimed property records for the period 1991
to 2010, and their request is therefore unlawfud anauthorized as it pertains to records for
periods prior to February 2, 2017.

89. Requiring Univar to accede to Defendants' aswaable and unconstitutional
demands will cause Univar to incur the burden chtang, reviewing, and paying for copying
and shipping the documents. Furthermore, and aligigmportant, requiring Univar to comply
with these demands will also subject Univar's aterftial and proprietary business documents,
as well as privileged documents, to be viewableth® public. The Audit immediately will
interfere with Univar’s day-to-day operations foperiod of at least three (3) to five (5) years.

90. Threatening Univar with a penalty for assertits Fourth Amendment rights is

also impermissible.
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91. Univar is entitled to a judgment pursuant 20ULS.C. § 1983 declaring that the
Audit violates its Fourth Amendment right to beeffieom unreasonable searches and seizures.

COUNT It
(Substantive Due Process)

92. Univar repeats and realleges the foregoinggraphs as if fully set forth herein.

93. The Due Process clause of the Fourteenth Amendto the U.S. Constitution
provides that no state shall "deprive any persolf@fliberty, or property, without due process
of law." SeeU.S. Const. amend. X1V, § 1.

94. While acting under color of state law, Defamdahave deliberately, arbitrarily,
and unreasonably abused their power by (1) subgediinivar to a costly unclaimed property
audit that covers a period of 27 years and (2)rargedJnivar to submit to a multi-state audit led
by Kelmar that does not adequately protect Uns@nfidential business information.

95. At all times, Defendants have acted witholgigitimate government purpose.

96. The only possible justification for a 27-yedook-back” period is to allow
Kelmar and the State Escheator to unfairly pendlimear for a lack of records by "estimating”
its liability. This is not permissible because Uanwas not required by Delaware law to retain
the records for which it is now being penalized.

97. The only possible justification for a multigaudit is to benefit Kelmar's private
economic interests. If Kelmar ultimately assertattknivar is holding unclaimed property
escheatable to other states, Delaware would hasaduably no interest in that property.

98. Univar has a protectable property interesecords it is being asked to produce,
the money that it will have to spend, and the coaresources that it will have to use, if it is

forced to comply with Delaware and Kelmar's lingHeirrational and arbitrary Audit.
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99. Univar also has a protectable property interesthe confidential business
information that it will have to disclose to Kelmduring the Audit, and which Kelmar intends to
share with other states. And, by virtue of Kelmallecting confidential information and sharing
the confidential information with other states, tt@nfidential information will be subject to
public disclosure through the public records lawshe other states, obligations to disclose the
information which those states cannot avoid by i@mtt Univar also has a protectable interest in
preserving the confidentiality of attorney-cliemdzaother privileged documents.

100. Further, the retroactive application of tleagty and estimation provisions of the
amended law to penalize Univar for not having rdsat was never required to keep violates
Univar's right to due process. These provisionsriate with Univar's reasonable investment-
backed expectations and attach consequences tsiathscimade and actions completed many
years prior to the amendments to the DUPL.

101. Univar is entitled to a judgment pursuang2U.S.C. § 1983 declaring that the
Audit violates its substantive due process riginiden the Fourteenth Amendment.

COUNT 1l
(Procedural Due Process)

102. Univar repeats and realleges the foregoinggpaphs as if fully set forth herein.

103. The Due Process clause of the Fourteenth Ament to the U.S. Constitution
provides that no state shall "deprive any persolf@fliberty, or property, without due process
of law." SeeU.S. Const. amend. XIV,8 1.

104. Univar has a protectable property intereshénmoney that it will have to spend,
and the corporate resources that it will have t®, ifsit is forced to comply with Defendants’

limitless, irrational Audit.
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105. Univar also has a protectable property isteia the confidential business
information that it will have to disclose to Kelmduring the Audit, which Kelmar intends to
share with other state&nd, by virtue of Kelmar collecting confidentialfarmation and sharing
the confidential information with other states, tt@nfidential information will be subject to
public disclosure through the public records lawshe other states, obligations to disclose the
information which those states cannot avoid by i@mtt Univar also has a protectable interest in
preserving the confidentiality of attorney-cliemdaother privileged documents.

106. Defendants' Audit, which will deprive Plafhtof these legitimate property
interests, does not contain adequate proceduejsards.

107. The Delaware Defendants have unlawfully deled) their administrative audit
authority to Kelmar and have allowed Kelmar to mcta quasi-judicial capacity. During the
Audit, Kelmar will decide (1) what documents must produced; (2) which of Univar'
Subsidiaries and Related entities will be audite®] (3) whether, and to what extent, estimation
will be used.

108. The Audit itself has no set procedures foeaing to unlawful information
requests and there is no way for Univar to effatyivobject to Kelmar's demands, especially
since Kelmar is purportedly acting on behalf of mtye(20) states. Univar has objected in
writing to the Audit on several occasions and Daleavand Kelmar have dismissed Univar’s
objections without addressing them.

109. Kelmar has also developed its own procedunesie of which had been
promulgated or sanctioned by any governmental aityhorior to February 2, 2017. Permitting
Kelmar, a private entity, to create its own proageduthat are then enforced by the Delaware

Defendants is unconstitutional and undemocratic.
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110. Kelmar has a large financial stake in theoue of the Audit and is not a neutral
party. Kelmar's compensation will be contingenttb@ amount of unclaimed property liability
that Delaware ultimately assesses against Univarthé general ledger audits that Kelmar
conducts, 80-85% of liability comes from estimatidimerefore, Kelmar's compensation in the
Audit will depend largely on whether it is ableuse estimation techniques.

111. Univar is entitled to a judgment pursuang2U.S.C. 8 1983 declaring that the
Audit violates its procedural due process rightsleunthe Fourteenth Amendment because
Univar is required to submit a dispute to a sdiéiasted.

COUNT IV,
(Ex Post Facto Clause of the U.S. Constitution)

112. Univar repeats and realleges the foregoinggraphs as if fully set forth herein.

113. Article I, 8 10 of the U.S. Constitution prdes that "No State shall . . .pass any
.. .ex post facto Law . . .”

114. Delaware sent an audit notice to UnivaDecember 11, 2015.

115. In 2010, the § 1155 of the DUPL was amende8.B. No. 272 to allow the State
Escheator to estimate a holder's liability if tmecbrds of the holder available for the periods
subject to this chapter are insufficient to pertimé preparation of a report.”

116. Prior to the passage of S.B. No. 272, the Dtidhtained no document retention
requirements or any penalty for failing to maintaisufficient records. Therefore, from 1991 to
2010 Univar was not required by law to maintainlaimsed property records or provide copies
of prior unclaimed property filings in non-partieiing states in an examination, nor was it
subject to penalties for failing to do so. Now, leer, Univar is subject to a penalty for not
having sufficient records from which Defendants ctermine Univar's compliance with the

DUPL. The estimation procedure is a penalty becdualows the State of Delaware to seize
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property from Univar that is not actually tied tayaother owner and that is not actually
unclaimed.

117. The DUPL was amended again on February 27 20l the Regulations were
effective as of October 11, 2017. The amendmentkeé DUPL, for the first time, instituted a
new and substantive record retention requirementfelaimed property records and required
holder to produce prior unclaimed property filings other states in connection with
examinations. The Regulations codify the estinmatitethodologies using records that not only
were not required to be kept during the audit meriut that also lead to “significantly
misleading results” as determined bgmple-Inland These new and substantive changes in the
law subject a holder to penal consequences fandaib maintain adequate records, even though
the DUPL did not contain a document and recordtete requirement until February 2, 2017.

118. Defendant (Whitaker) Sullivan has made dbat the Audit will cover the period
from 1991 to the present, and that Univar will bbject to estimation under Section 1171 if the
Audit demonstrates that Univar has failed to maméalequate records for that time period.

119. Univar is entitled to judgment pursuant to45.C. § 1983 declaring that the
retroactive application of the 2010 amendment2t®@él. C. 1155, the 2017 amendments to the
DUPL, and the procedures set forth in the Reguiationcluding the estimation procedures of
Section 2.18 of the Regulations, violates Artiglg ILO of the U.S. Constitution.

COUNT V
(Unconstitutional Taking)

120. Univar repeats and realleges the foregoinggpaphs as if fully set forth herein.
121. The Fifth Amendment to the U.S. Constitutnohibits the taking of private
property for public use without just compensatidime Fourteenth Amendment to the U.S.

Constitution makes this prohibition applicable he states.
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122. The estimation procedure in the DUPL will ays constitute a taking of private
property for public use without just compensation.

123. The estimated amounts owed do not represettalaunclaimed property
belonging to another person or an actual debtorcaaditor relationship as required by federal
common law; rather, the estimated amounts repregeait a hypothetical holder would owe if it
was holding the unclaimed property. However, th@émeged amount has no rational connection
to reality and forces the targeted company to payestimated liability not out of unclaimed
property, but out of its own funds. If the holdexdhidentifiable property belonging to another
person, there would be no need for estimation.

124. The property is taken for a public purposel here, the moneys received by the
Defendants are deposited into the General Fundeo$tate of Delaware. See 12 Del. C. § 1163.

COUNT VI
(Equal Protection)

125. Univar repeats and realleges the foregoinggpvaphs as if fully set forth herein.

126. The Fourteenth Amendment to the U.S. Constityprohibits states from denying
equal protection of the laws.

127. The DUPL contains no criteria for selectidrandit targets. Rather, Kelmar and
Delaware look for "large and famous" companies thay believe will produce a large amount
of money for the State's General Fund. The DUPIntended to facilitate state custody of
unclaimed property so that the true owners cantdoead retrieve their property. The size,
wealth, and fame of the holder of the unclaimedpprty bears no rational relationship to the

purpose of the statute.
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128. Univar has been selected for, and ordereactede to, an unclaimed property
audit under the DUPL using this non-neutral metbédelection. Univar is entitled to equal
protection of the laws of Delaware.

129. Univar is entitled to a judgment pursuant4éd U.S.C. § 1983 declaring that
Defendants have violated the Fourteenth Amendmgnsdbecting Univar for an unclaimed
property audit based on non-neutral criteria.

COUNT VIIL
(Injunction)

130. Univar repeats and realleges the foregoinggpaphs as if fully set forth herein.

131. The manner in which the Delaware Defendamt®gercising their audit authority
under Section 1171 of the DUPL violates Univar'suffo Amendment right to be free from
unreasonable searches and seizures.

132. The manner in which the Delaware Defendames exercising their Audit
authority under Section 1171 of the DUPL violatesuvdr's due process rights and right to equal
protection of the laws.

133. The DUPL and implementing regulations are &sially unconstitutional for the
reasons stated above.

134. The Delaware Defendants have threatened Unwth penalties, interest and
contempt if it does not comply with the Audit.

135. Univar will suffer irreparable harm if a greinary injunction is not granted.

136. Univar has a likelihood of success on thetmef its claims.

137. Univar respectfully requests that the Contéean order pursuant to 42 U.S.C. 8§

1983 enjoining the Delaware Defendants from comimio pursue the unlawful Audit.
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COUNT Vil
(Void for Vagueness)

138. Univar repeats and realleges the foregoinggraphs as fully set forth herein.

139. The provisions of Section 1172(a) that autleoa presumption of unclaimed
property liability in the event of insufficient rexds and permit defendants to “use a reasonable
method of estimation” are so vague as to violatavafis due process rights under the
Fourteenth Amendment and are therefore void. Hsessment of an estimate of unclaimed
property that has not been proven to exist punighesholders for the failure to maintain
sufficient records and is inherently penal in natand contrary to the federal common law set
forth in Texas v. New Jersey

140. Prior to February 2, 2017, the DUPL dat explicitly and definitely require
retention of records or define what records wowdsbfficient to preclude the use of estimation.
Likewise, the DUPL, from the period 1991 to Feby2y 2017, did not explicitly and definitely
set forth any methodology for making a reasonalsigmate of unclaimed property that is
supposedly due and payable. Indeed, prior to 20HODUPL did not even explicitly state that
holders were subject to a presumption of unclaipregherty and an estimation of its amount in
the event they failed to maintain sufficient recotkdat were not required by law to be kept. To
the extent that Defendants claim that estimatiora idong-standing practice, the law that
supposedly authorizes estimation has always beswnstitutionally vague in this respect.

141. The unconstitutionality of the DUPL with resp to estimation is further
reinforced by Delaware’s broad delegation of autfido a private, self-interested auditor. The
power to define a vague law is effectively leftttmse who enforce it, and, as set forth herein,
private auditors who enforce the DUPL operate witheourt oversight in a setting of

unconstitutional secrecy and informality. The vamss and standardlessness of the DUPL
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facilitates prejudiced, arbitrary, discriminatongdaoverreaching exercises of state authority by
Delaware’s delegates. Delaware’s delegation of aithis so extensive that it has led to
arbitrary and overreaching assessments of liadoityunclaimed property, such as in the case of
Temple-Inland

142. The vagueness of the DUPL also frustrates jidicial review of its
constitutionality and the constitutionality of Datlants’ audits. Defendants seek to use the
statute’s lack of clarity as to the circumstaneesvhich estimation will be used and the method
by which estimation will be conducted as a tootledeat standing of parties who challenge the
constitutionality of these practices.

143. Univar is entitled to a judgment pursuant4éd U.S.C. § 1983 declaring that
Section 1172(a) is void for vagueness under thetBenth Amendment of the Constitution.

COUNT IX
(Violation of Federal Common Law (Preemption))

144. InTexas v. New Jerse$79 U.S. 674 (1965), the U.S. Supreme Court aatett
choice of law rules to (1) resolve conflicts amatagtes over unclaimed intangible property, and
(2) protect holders from multiple liabilities folné same property. ThBexaschoice of law rules
constitute federal common law. A state law thatflects with the Texaschoice of law rules is
preempted. Selew Jersey Retail Merchants Ass’n v. Sidamon-Efj$69 F.3d 374 (3d. Cir.
2012).

145. The first step in applying thieexaschoice of law rules is to “determine the
precise debtor-creditor relationship as definedthmy law that creates the property at issue.”
Delaware v. New Yorb07 U.S. 490,499 (1993). After the precise debteditor relationship is
identified, the primary rule provides the first liigto escheat to the state of the “creditors last

known address as shown on the debtor’s books amid®g” Texas 379 U.S. at 680-681. If the
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debtor’s records do not contain a last known adgdoéshe creditor, the second right to escheat
belongs to the state of the debtor’s domicile.

146. Section 1176 (and previously Section 115%wal the State Escheator to
“estimate the amount of abandoned or unclaimedeastgpa holder should have been reported if
a holder does not retain records. Section 1146e0oDUPL, effective February 2, 2017, requires
a holder to retain unclaimed property records topsut unclaimed property reports. Prior to
February 2, 2017, the DUPL contained no recordntiete requirement. Delaware is seeking to
audit Univar for the period “1991 to present.”

147. Estimation under Section 1176 (and previo&sgtion 1155) violates theexas
choice of law rules because it allows Delaware $oheat property (money) without ever
identifying an actual debtor-creditor relationshijgithout first identifying a valid debt pursuant
to the law of the state of the creditor’'s last kmoaddress, there is no way to determine a
“precise debtor-creditor relationship” making it gossible to apply th@exaschoice of law
rules.

148. The Supreme Court has expressly held thatribaty rules cannot be supplanted
by “statistical surrogates.” Sd®elaware v. New Yorkb07 U.S. at 508-09 (holding that New
York could not avail itself of the primary rule Bynaking a statistical showing that ‘most’
creditor addresses are in New York”)

149. Like most companies, Univar adheres to standacument and record retention
policies and does not maintain records going back991 (nor is it required to do so under any
version of the DUPL). Accordingly, any audit of iMar will involve the use of estimation.

150. Estimation under Section 1176 (previouslyti8acl1155) subjects holders to

multiple liabilities for the same property, in \adion of the Full Faith and Credit Clause of
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Article 1V, Section 1 of the U.S. Constitution besa it is premised on the assumption that no
portion of the estimated sum was previously regbtteany state.

151. In addition, since the use of estimation dpediy relies on prior unclaimed
property reports filed with other states, the fHtat Univar will be subjected to multiple
liabilities for the same unclaimed property is uoidable. This Court iTemple-Inlanddeclared
the use of prior unclaimed property reports ingegmation process as a violation of the holder’s
due process rights.

152. Univar is entitled to a judgement declaringt thiny use of estimation pursuant to
Section 1176 (and previously Section 1155) corsflwith federal common law and is therefore
preempted. Additionally, or in the alternative, i is entitled to a judgment declaring that any
use of estimation pursuant to Section 1176 (oripusly Section 1155) violates the Full Faith
and Credit Clause of the U.S. Constitution.

COUNT X
(Attorneys’ Fees)

153. Univar repeats and realleges the foregpamggraphs as fully set forth herein.

154. Univar respectfully requests that the €Cexercise its discretion to enter an order
pursuant to 42 U.S.C. 8§ 1988(b) requiring Defenslémfpay Univar its reasonable attorneys’
fees as prevailing party in this matter.

PRAYER FOR RELIEF

1. Declaring that all demands for documents andpeantion/examination of
documents made by Defendants to Univar as welhasatdit/estimation procedures under 12
Del. C. 8 1155 (and subsequently Sections 11716 Hid the Regulations) along with the
Regulations and all Kelmar procedures violate UrgvBourth Amendment right under the U.S.

Constitution to be free from unreasonable searahdsseizures;

2. Declaring that any attempt by Delaware to apipdy2010 and 2017 amendments
to the DUPL, respectively, to an audit period begig in 1991 violates the Ex Post Facto
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Clause of the U.S. Constitution and deprives Unofaits substantive due process rights under
the Fourteenth Amendment to the U.S. Constitution;

3. Declaring that the Audit and the use of Kelrmgrtocedures deprives Univar of
its substantive due process rights under the FentteAmendment to the U.S. Constitution;

4. Declaring that Kelmar’'s conduct of a multistatedit that subjects Univar’s
confidential information to public disclosure undbe public records laws of the Participating
States deprives Univar of its substantive due m®cghts under the Fourteenth Amendment to
the U.S. Constitution;

5. Declaring that the estimation procedure in Bl [@. § 1155 (and subsequently
Section 1176 and the Regulations) violates Univsulsstantive due process rights under the
Fourteenth Amendment to the U.S. Constitution;

6. Declaring that the Audit, the use of Kelmarsgedures, and the audit/estimation
procedures under 12 Del. C. § 1155 (and subsegquamdler Section 1176 and the Regulations)
along with implementing regulations deprive Uniwdrits procedural due process rights under
the Fourteenth Amendment to the U.S. Constitution;

7. Declaring that the provisions of 12 Del. C. 5% (and subsequently Section
1176 and the Regulations) that authorize a presomtf unclaimed property liability in the
event that a holder does not maintain records wheae not required by law to be kept on the
bases of a “reasonable method of estimation” argagme as to violate Univar’'s due process
rights under the Fourteenth Amendment of the UdhsGtution and are void for vagueness.

8. Declaring that retroactive application of estilon authority enacted in 2010 and
the estimation procedures in 2017 violates Articl€lause 1 of the U.S. Constitution and/or that
these procedures violate the Fifth Amendment toUl®. Constitution, and that Defendants
cannot estimate Plaintiff's liability under 12 D€l. § 1155 (and subsequently Section 1176 and
the Regulations) for the time period from 1991 @42,

9. Declaring that the method of selecting Univar &n unclaimed property audit
violated Univar’s right to equal protection of tlaavs pursuant to the Fourteenth Amendment of
the U.S. Constitution;

10. Declaring that the estimation procedures untier Del. C. § 1155 (and
subsequently Section 1176 and the Regulationslate@othe Takings Clause of the Fifth
Amendment to the U.S. Constitution, as appliechtostates through the Fourteenth Amendment
to the U.S. Constitution;

11. Declaring that the estimation procedures untier Del. C. § 1155 (and
subsequently Section 1176 and the Regulations)pegempted by federal common law as
established iTexas v. New Jerseyd its progeny;
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12. Declaring that the method of selecting Uniearthe Audit violated Univar's right
to equal protection of the laws pursuant to thertemnth Amendment to the U.S. Constitution;

13. Allowing Univar to recover its reasonableoateys’ fees against Defendants
pursuant to 42 U.S.C. § 1988;

14. Enjoining the Defendants from conducting thedifA and from threatening to
impose upon, or imposing upon, Plaintiff with peisl, interest, or estimation of amounts owed
under the DUPL if it does not comply; and

15. Such other and further relief that is just prnojper.

Dated: December 3, 2018 McCARTER ENGLISH LLP

BY:  Michael P. Kelly
Michael P. Kelly (DE# 2295)
David A. White (DE# 2644)
Matthew J. Rifino (DE# 4749)
Renaissance Centre

405 N. King Street, Suite 800
Wilmington, Delaware 19801
Telephone: 302.984.6300
Facsimile: 302.984.6399
mkelly@mccarter.com
dwhite@mccarter.com
mrifino@mccarter.com

And
BAILEY CAVALIERI LLC

Jameel S. Turner, Esquire
James G. Ryan, Esquire

One Columbus

10 W. Broad Street, Suite 2100
Columbus, Ohio 43215
Telephone: (614) 221-3155
Facsimile: (614) 221-0479
jturner@baileycav.com
jryan@baileycav.com

Attorneys for Plaintiff
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